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One of the fiscal areas which is most sensitive and prone to significant tax adjustments is 
related to the transfer prices (i.e. prices applied within the transaction carried out with affiliated 
persons). This is mainly due to the size of the transactions carried out between affiliated 
persons (usually between the non-resident parent company and its Romanian subsidiary), and 
to improper setting of the transfer prices themselves. There are of course many situations 
when in practice the tax authorities adjust the transfer prices due to their formal and rigid 
approach which disregards the context of the transactions, the risks assumed and functions 
performed by the affiliated persons within the respective transactions. 

 

Legal provisions 

The provisions of the Romanian tax legislation in the area of transfer prices clearly states that 
the transfer prices used in transactions carried out between affiliated persons must reflect the 
market prices (i.e. prices used within transactions carried out between independent 
companies, at arm’s length) and, furthermore, specify the methodology of calculating the 
range of market prices relevant for comparison.  

In this respect, when an affiliated company is not involved in comparable transactions with 
independent (third-party) companies, thus not having available direct comparable market 
prices, a benchmark study must be prepared by the respective company, where its profit 
indicator which is relevant for the respective benchmarked transaction(s) (e. g. operating profit 
margin) is compared with the same profit indicator of independent comparable companies. 
This implies that the analysis is made in respect of transaction already incurred.  

 

Advance pricing agreements in problematic cases 

What about if two affiliated persons are planning to kick-off significant contracts or transactions 
for the first time? How can the transfer prices be properly set-up in order to reflect the relevant 
market range? 

In such situations, the Romanian taxpayer(s) which will be involved in the respective future 
transaction(s) can address the tax authority in order to obtain an Advance Pricing Agreement 
(“APA”) which will serve as a basis for documenting the observance of the market prices.  

Such approach to obtain the approval of the tax authority on the transfer prices for future 
transaction is a lengthy, heavy and costly procedure for the taxpayer, but has the advantage 
that once the APA is issued, the taxpayer is protected against tax audits and adjustments for 
tax purposes of the respective transfer prices. An advance pricing agreement is usually issued 
for a 5 year period, but it is possible to cover a longer period for the contracts with a duration 
beyond this timeline. 

 



 
 

Procedure and costs 

According to the Fiscal Procedure Code and specific legislation on the issuance of an APA, a 
request filed from a taxpayer registered with the Romanian tax authorities for obtaining a 
bilateral APA (i.e. jointly issued by the Romanian and another tax authority) takes 18 months, 
while a unilateral APA (i.e. solely issued by the Romanian tax authority) takes 12 months. 

The procedure costs 20,000 EUR, plus 15,000 EUR for any subsequent modifications.  

In order to issue an advanced pricing solution, the tax authority does not perform its own 
analysis of the correct market prices, but reviews the proposal made by the taxpayer. The 
request to be filed by the taxpayer includes all the information which must be presented in a 
transfer price file (which is a heavy set of documentation), plus affidavits regarding the 
correctness and truthfulness of the information submitted, affidavits whether the respective 
transaction(s) are investigated for penal charges or fiscal evasion, the period to be covered 
by the APA, a proposal of the content of the APA and the date to enter in force.  

The filing of the documentation necessary to support an advance pricing solution by a taxpayer 
does however not guarantee the approval of the solution proposed by the taxpayer for transfer 
prices by the tax authority. 

 

Conclusion 

When it comes to planning the implementation of contracts and/ or transactions with 
affiliated persons for significant values, having an advance pricing decision may be a 
safe approach in ensuring the observance of the market prices and avoiding future tax 
risks. 
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