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The Romanian Parliament has already approved a legislative package that transposes the 
following three EU Directives in the area of public procurement in 2016:  

 

 2014/ 23/ EU on the award of concession contracts;  

 2014/ 24/ EU on Public Procurement and  

 2014/ 25/ EU on the procurement procedures of entities operating in the water, 
energy and transport sectors. 

 

In the context of these legal norms, as well as due to "high-profile" criminal investigations 
related to public procurement procedures, the Romanian Competition Council (hereinafter 
"RCC") has published two guidelines on the participation of consortia in public 
procurement procedures:  

 

 Guide on compliance with competition rules in the case of participation of a 
consortium in procurement procedures (hereinafter "the Contractor's Guide"); 
and  

 Guide on the Detection and Mitigation of Unfair Competition in Procurement 
Procedures (hereinafter "the Authorities’ Guide").  

 

The guidelines are important for both potential participants and contracting authorities. In view 
of the (major) projects to be expected in Romania in the future, especially in the field of 
infrastructure, they are still very up-to-date.  

 

Important information for participants in procurement procedures  

The purpose of the Contractor's Guide is to provide guidance on compliance with competition 
law rules by consortia through which companies submit bids in procurement procedures. The 
guide contains important clarifications on the part of the RCC, in particular on the following 
aspects:  

 

 The purpose of the consortium – mainly to allow new entrants or SMEs to participate in 
procurement procedures by pooling resources;  

 The participation of consortia formed by competing companies in procurement 
procedures is considered unproblematic if:  

o no individual participant or "subgroup" of the consortium can fulfil the conditions for 
participation by itself; 

o the exchange of information between the members of the consortium is limited to 
the information required for the submission of the bid;  



o the members remain and continue to be competitors in all other respects outside 
participation in the procurement process;  

 Problematic aspects to be considered that could trigger competition law restrictions 
(regardless of whether the consortium members are in competition or not);  

 The criteria used by the RCC to identify consortium agreements that infringe the 
competition rules.  

 

The guidelines are mainly intended for companies wishing to participate in procurement 
procedures together with others in the form of consortia; nevertheless, their content is also 
relevant for companies participating in such procedures as subcontractors or as supporting 
third parties. 

 

Guidance for authorities involved in procurement procedures 

The guidelines mainly contain a non-exhaustive list of criteria and situations which raise 
suspicions for existence of bid rigging. These are:  

 

 Closed offers (rum. ofertarea inchisa) – complementary offers, offers of favor, symbolic 
offers;  

 Withholding of bids by bidders who would normally participate in the procedure, or 
withdrawal of bids already submitted;  

 Alternative offerings; 

 Presentation of a joint offer by participants who could each offer alone;  

 Significant price differences between the winning bid and the other bids submitted;  

 Similar spelling mistakes, formatting etc. in the submitted documentation;  

 Use of similarly worded arguments regarding price increases etc.  

 

The guide further analyses the market characteristics that favor unfair competition and 
contains important guidelines regarding the planning of the procurement procedure by the 
contracting authority to be applied in order to prevent unlawful behavior by companies. In 
addition, the guide has been supplemented with examples from the practice of the RCC as 
well as indications regarding the possibility of reporting situations that violate competition law. 

 

Conclusion 

The implementation of the European legislative package in Romanian public procurement law 
was primarily aimed at accelerating and making the award procedure more transparent. These 
aspects are still criticized in practice. The guidelines issued by the RCC aim to support this 
system in compliance with competition law regulations. Due to the topicality of the subject, all 
participants in the award procedure should be familiar with them. 
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