
 
 

 

Higher consumer protection in connection with the sale of goods 

by Dr. Raluca Oprișiu, LL.M. Eur. Integration, Avocat (Attorney at Law RO) 

 

On 28.12.2021 Romania surprised the public with the implementation of two EU directives 
which, starting January 22, are supposed to create unitary purchase conditions in all member 
states. Companies must deal with the modifications as fast as possible in order to adapt their 
warranty conditions and T&C to the new regulations. 

 

Context 

Since sales contracts include more and more digital elements and consumers must be 
protected everywhere in the EU similarly, a so-called “Directive for the sale of goods”1 was 
adopted in order to harmonize the consumer protection in EU member states upon selling 
“classical” goods (even when they incorporate minimal digital elements such as smart TV and 
mobile phones). Separately, the “Digital Content Directive“2 regulates the sales of digital 
products (such as apps, games, e-books and other).  

Although Romania had drafted implementation laws in August 2020, it could not observe the 
implementation deadline (30.06.2021), so that on 30.12.2021 emergency ordinances were 
required. The two Romanian regulations (EO No. 140 and 141/2021) are not inter-coordinated, 
they differ from the initial draft laws and are partly incomprehensible. The legal acts entered 
into force on 01.01.2022, respectively 09.01.2022.  

 

Conformity means also functionality and interoperability  

It is commonly known that the seller is liable towards consumers for the conformity of the sold 
goods. Within this meaning, goods also include products which contain digital elements or 
services or which relate to such in a way that the absence of that digital content or digital 
service would prevent the goods from performing their functions. 

In case of goods with digital elements, a so-called update obligation applies, according to 
which the functionality and IT security has to be ensured also after handing over the sold 
goods. Possible usage limitations, for instance as regards the software used, have to be 
clearly indicated, so that the consumer can determine immediately if the goods correspond to 
the purpose intended. Therefore, it is recommended that sellers define clearly their information 
and delivery obligations regarding (security) updates starting with 01.01.2022. 

 

Warranty 

During the last 16 months, in Romania, there has been a heated debate about the extent the 
warranty periods for the sales of goods should be extended with. According to the drafted law, 
the seller was supposed to be held liable for new goods for a period of 5 years, which was 
unrealistic. Luckily, the government deviated from the plan on the last minute, so that the 

 
1Directive (EU) 2019/771 of the European Parliament and of the Council of 20 May 2019 on certain 
aspects concerning contracts for the sale of goods, amending Regulation (EU) 2017/2394 and Directive 
2009/22/EC, and repealing Directive 1999/44/EC 
2Directive (EU) 2019/770 of the European Parliament and of the Council of 20 May 2019vom 20. Mai 
2019 on certain aspects concerning contracts for the supply of digital content and digital services 



warranty periods in B2C transactions remain unchanged, i.e. 2 years for new goods and 
minimum 1 year for second-hand goods. 

However, the context of the Romanian deviation in case of goods with digital elements that 
are offered together with a continuous supply of the digital content or the digital service is still 
unclear. For the digital part, shorter warranty periods than for the goods themselves apply, 
which, in our opinion, lies outside the scope of the Directive for the sales of goods. 

 

Presumption for defects 

In favor of the consumer, the 6-month presumption that a certain defect already existed upon 
purchase is extended; according to the Directive concerning the sales of goods; the term will 
now mainly be of one year. This means that the burden of proof lies with the seller for a year 
following the delivery: he must prove within this term that there is no lack of conformity or that 
such lack is caused by the use of the consumer in order to exclude its liability. 

 

Deviating provisions of the „Digital-Content-Directive“ 

Although in matters regarding the conformity similar regulations apply also for the provision of 
digital products, the warranty deadline of 2 years refers only to “classical goods”. For digital 
products and services offered on the Romanian market, an extended warranty of 5 years 
remains applicable, as initially proposed for both product categories. It is unclear whether this 
was just a mistake or this longer term was consciously set as such.  

 

Conclusion 

The Last-Minute-implementation of the new EU directives raises many questions for 
companies which are active in Romania, since these legal acts are not fully inter-coordinated. 
It is likely that both emergency ordinances be subject to further amendments upon their 
approval by law. Till then, a review of the existing T&C and warranty conditions, as well as a 
safe approach are required. 
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