
 

 

 

 

Employee protection in case of insolvency– short-term change 

by Mihai Lanțoș, Avocat, Practician in Insolventa (Attorney at Law RO, Insolvency Practitioner 
RO) 

 

During 2020 and at the beginning of 2021, many have voiced their concerns about a hovering 
economic crisis. For some, the start of such a crisis was expected at the end of 2020, while others 
are now speaking reluctantly of an economic downturn to be happening only in the fall of 2021. 
The economic situation evolving worldwide as we speak is somehow similar to the health crisis: 
there is no precedent that would help assess the situation.        

Generally (and regardless of the pandemic) it is known that in Romania big companies in the coal 
industry are in crisis.  

In this context, the Romanian government adopted in 19.02.2021 the Emergency Ordinance 
(“EO”) No. 9/2021 which changes the payment of wages to employees of companies affected by 
insolvency.   

 

Regulation 

For employees of Romanian companies becoming insolvent, there is a public guarantee fund 
(Fondul de garantare a salariilor), fueled by the social security contributions of the employer. 
Access to the fund is regulated by Law No. 200/2006.       

In case a company becomes insolvent, employees are entitled to a payment of maximum 3 gross 
average salaries from the guarantee fund. After the payment, the state is entitled to substitute the 
employees as creditors of the insolvent company for the paid amounts. In case the company is 
reinserted into the commercial circuit by means of restructuring measures, the employer must 
reimburse the state all the costs borne by the fund within 6 months following the completion of 
the restructuring process.  

Up until 19.02.2021, employees could ask for payments from the fund only if the company had 
lost its right to manage its estate (i. e. the managing director or shareholder may not decide upon 
administrative or economic management issues). The initial context of the regulation implied that 
a company feeling able to bounce back should be able to pay the outstanding wages of its 
employees. 

On 19.02.2021, this condition was abolished, making the guarantee fund available for employees 
even when their insolvent employer kept its right to manage its company.     

 

Context of the Change 

This change occurred after more than 14 years of having applied Law No. 200/2006. 

What generated the change was a strike of the miners from several coal mines in South West 
Romania (Valea Jiului), who were demanding payment of outstanding salaries and bonuses. The 
employer, Complexul Energetic Hunedoara, is undergoing insolvency proceedings and is striving 
for judicial reorganization under its own management. Since the strike led to a supply shortfall 



with regard to heating fuel and electrical energy for a large region, the government had to step in 
and find a quick solution to determine the miners to restart their activity.  

The decision was taken as to make the guarantee fund available also for debtors in possession. 
The miners restarted their work and will be paid for the months February to April; further payments 
depend on the approval of a restructuring plan and the ability of the company to make payments.    

 

Brief Analysis  

The change of the legal provisions was criticized in many cases as being hasty. As a result of 
such changes, not only the personnel of Complexul Energetic Hunedoara, but all employees of 
insolvent companies can now be paid from the guarantee fund. No analysis of the effects of such 
opening upon the budget is known to be available.  

Moreover, the solution of the miners‘ crisis in Valea Jiului represents only a temporary relief, since 
the company must bear the payment of the salaries again at the end of April. 

Ultimately, the EO provides that the reimbursement of the wages borne by the state is subject to 
interests; should, thus, the restructuring of the insolvent company be possible, the company will 
not only reimburse the salaries borne by the state, but will also pay interests. a restructuring 
process may take place over several years, enormous interests could be owed, which means the 
freshly restructured company may possibly become insolvent again.  

 

Conclusion 

Although a solution for the miners‘ crisis was needed, the critique brought to the government 
decision seems to make sense, at least in part. A closer look reveals that a fundamental rule was 
changed in order to regulate a particular case, however without a thorough analysis of the effects 
such change may have. One may also raise the question whether the measure serves its 
purposes and whether it is necessary, especially since it has short-term and temporary effects.    
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