
 

 

 

Is a Managing Director liable for third parties’ mistakes?  

by Mihail Macovei, Avocat (Attorney at Law RO) 

 

The appointment of a managing director, besides responsibility, provides attractive 
remuneration and a social rise. However, the legal position of the managing director is special 
and can generate a particular liability potential. Any managing director should enquire about this 
matter in advance. 

The legal relationship between the company and the managing director  

The managing director represents an organ of the company. Besides, between the two there is 
a contractual relationship based on which the managing director carries out his or her activity 
and is paid for such activity. 

The legal relationship between the company and the managing director is governed (according 
to art. 72 of the companies’ law No. 31/1990) by the regulations of the mandate (Ro. mandat). 
Since the company law does not regulate the mandate extensively, the general dispositions of 
the civil code shall also be applied. 

The appointment of a managing director does not imply an employment rapport1, so the liability 
of the managing director is, in principle, not subject to labour law. 

Principles of the managing director’s liability 

According to the civil law, the managing director is liable, in principle, only towards the 
company. A direct liability towards third parties can only be assumed in exceptional situations, 
such as the cases in which he causes the company to become insolvent. 

The liability is determined according to the general civil rules. 

A liability in tort occurs when the managing director has caused damages to the company as a 
result of an illicit action, such as embezzlement or breach of trust; a contractual liability occurs 
when he or she breaches his or her contractual obligations (e.g. when going beyond the powers 
regulated within the internal relationship). 

All liability types imply the existence of fault, i.e. a deliberate or negligent action. But the line of 
negligence can be easily crossed by a managing director since he is subject to an objective 
standard of care: fault is not perceived as such when disregarding the care that he or she 
typically shows during the day; but it is rather assessed according to the principle of a ‘good 
owner’. 

Special case: Liability for third party misconduct 

According to art. 114 of the company law, the managing director is liable to the company even 
for the misconduct of another person: 

                                                 
1
 In practice, an employment contract is possible, but in our opinion it is incorrect and not recommended 

from the company’s perspective. 
 



 actions of company employees (e.g. directors), if they damage the company through 
their breach of obligations and the managing director has not prevented this from 
happening by neglecting his or her supervisory duty; 

 the improper bookkeeping of the company: in this case, a managing director can be held 
liable if he outsources the bookkeeping activity but does not choose and supervise the 
service provider carefully; 

 the misconduct of his or her predecessor: the managing director being expressly 
regarded as jointly and severally liable with his or her predecessor. 

This liability is regulated in the company law only for joint stock companies and companies 
limited by shares. 

Until 2014 one would presume that this regulation would apply to the managing directors of 
other companies, i.e. LLCs (SRL). But at the end of 2014, the High Court of Cassation and 
Justice clarified this matter by means of a court decision which set forth that the above 
dispositions were to be interpreted restrictively and should apply only to joint stock companies 
and companies limited by shares. 

We would like to warn against a general conclusion that the managing director of an LLC would 
generally not be held liable for the effects of his predecessor’s actions. In the first place, the 
managing director is bound to verify ‘inherited burdens’ due to his or her liability standard, 
according to general legal principles; on the other hand, taking over existing problems can turn 
very fast into their jointly causing or aggravating by omission – this can lead to the liability of the 
new managing director as a result of his or her own fault. 

Conclusion 

Taking over the mandate hides a risk which managing directors should not underestimate and 
which they will first realise in practice after damage claims have already been filed. 

The Supreme Court has made the situation for LLCs easier regarding the liability for the 
mistakes of third parties; but just as before, their own liability may be generated if mistakes are 
perpetuated by their own practice. 

An initial assessment of the conditions is (for company and managing director) just as vital as a 
good contract form. 
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